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UNITED STATES

SECURITIES AND EXCHANGE COMMISSION
Washington, D.C. 20549

FORM 8-K

CURRENT REPORT
Pursuant to Section 13 or 15(d) of
the Securities Exchange Act of 1934

Date of Report (Date of earliest event reported): &tember 18, 2009

Purple Communications, Inc.

(Exact name of Registrant as Specified in Its Chaer)

Delaware 0-29359 22-3693371
(State or other jurisdiction (Commission File Number) (IRS Employer
of incorporation) Identification No)

773 San Marin Drive, Suite 2210, Novato, CA 94945

(Address of principal executive offices)

(415) 408-2300

(Registrant’s telephone number, including area code

Check the appropriate box below if the Form 8-klis intended to simultaneously satisfy the {liobligation of the registrant under any of
the following provisions:

O

O
O
O

Written communications pursuant to Rule 425 unberSecurities Act (17 CFR 230.4z
Soliciting material pursuant to Rule -12 under the Exchange Act (17 CFR 240-12)
Pre-commencement communications pursuant to Rul-2(b) under the Exchange Act (17 CFR 240-2(b))

Pre-commencement communications pursuant to Rul-4(c) under the Exchange Act (17 CFR 240-4(c))




Iltem 7.01. Regulation FD Disclosure

Reference is made to the information set fortltéml 8.01 below. Attached hereto as Exhibits 99d.@h2 are the Order issued by the
Consumer and Governmental Affairs Bureau of theeFlddCommunications Commission on September 18 20@ the petition for
rulemaking filed by Purple Communications, Ince(titompany”) with the FCC on August 12, 2009, respely.

The information set forth in this Item 7.01 of tigsirrent Report on Form 8-K, including Exhibits Band 99.2 attached hereto, shall not
be deemed “filed” for purposes of Section 18 of 8seurities Exchange Act of 1934, as amended @xelfange Act”), or otherwise subject to
the liabilities of that section, nor shall it beetiged incorporated by reference in any filing urtlerSecurities Act of 1933, as amended, or the
Exchange Act, except as expressly set forth byiSpeeference in such filing.

Item 8.01. Other Events

On August 12, 2009, the Company submitted to th€ B@etition for rulemaking seeking to clarify, amgoother things, rules governing
the reimbursement of minutes from the Interstated@nmunications Relay Services Fund (the “TRS Fufod multi-party calls between de
and hard-of-hearing individuals and persons who orayay not have such disabilities. On Septembe@89, the Consumer and
Governmental Affairs Bureau of the FCC issued atie®@dismissing the Company’s petition with resgedhe Company’s request concerning
multi-party calls and stated that calls not invotyia hearing individual are not compensable.

The Company believes that the dismissal of the Gayg petition by the Consumer and GovernmentahitdfBureau of the FCC was
inappropriate and intends to file for reconsiderain an application for review, and, if necessamjudicially or administratively appeal the
Order in the appropriate venue.

The TRS Fund is administered by the National ExgkaDarriers Association (“NECA”). In the event hR€C decides not to reconsider
the Company'’s petition for rulemaking or otherwiiides not to permit reimbursement for multi-paalls that do not include a hearing
person, and the Compasyeéfforts to appeal the Order are unsuccessfulCtmpany will no longer be reimbursed by NECA focls calls. Th
Company is in the process of determining what paortf its receipts from NECA are attributable toltiaparty calls not involving a hearing
person and what impact the FCC's ruling, if uphalduld have on the financial statements of the CamgpThe inability to collect
reimbursement for such multi-party calls would reglthe Company’s revenue and cash flow and the @oynbpelieves it would likely have a
material adverse effect on the Company’s businedsesults of operations.

Item 9.01. Financial Statements and Exhibits

(d) Exhibits.
Exhibit
Number Description
99.1 Federal Communications Commission Order issuedh&@yonsumer and Governmental Affairs Bureau, adopeptember 1¢
20009.

99.2 Petition for Rulemaking to Clarify Rules filed byiple Communications, Inc. on August 12, 2009 whign Federal Communicatic
Commission
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Exhibit 99.1

Federal Communications Commissior DA 09-208¢

Before the
Federal Communications Commission
Washington, D.C. 20554

In the Matter of

Telecommunications Relay Servic
And Speec-to-Speech Services fi
Individuals with Hearing and Spee
Disabilities

CG Docket No. 0-123

N N N N N

ORDER

Adopted: September 18, 200 Released: September 18, 2009
By the Chief, Consumer and Governmental Affairsezwur.

1. Title IV of the Americans with Disabilities Acff 1990 (ADA), which added section 225 to the Comiuations Act of 1934, as
amended! requires common carriers offering telephaice transmission services to provide telecomoations relay services (TRS)
throughout their service areas. Telecommunicatielay services are defined in the Communicationsa&c'services that provide the ability
for an individual who has a hearing impairmentpeech impairment to engage in communication by wafir@dio with a hearing individual?”’
The statute and regulations provide that eligidfRSTproviders offering interstate services, andagetintrastate services, in compliance with
TRS rules, will be compensated for their reasonabsts of doing so from the Interstate TRS Funah@i# TRS providers submit monthly to
the Fund administrator the number of minutes ofliéous forms of TRS they claim to have providaag the Fund administrator compens:
them based upon the per-minute compensation rateslished by the Commission.

2. On August 12, 2009, Purple Communications, (Rarple) filed a Petition for Rulemaking to ClariRelay Rules: Among other
things, Purple asks the Commission to adopt formrak “that confirm that the ADA permits the reinmbement of multi-party VRS calls,
regardless of whether a hearing individual is andall,”¢ and to confirm the lawfulness of certairtreach and marketing practicés.

! Pub. L. No. 10-336, § 401, 104 Stat. 327, --69 (1990); 47 U.S.C. § 22

Seed7 U.S.C. § 225; 47 C.F.R. § 64.€et seq(implementing regulations). There are several foofiERS, including TT*-based TRS
Speech-to-Speech (STS), Internet Protocol (IP)yR&aleo Relay Service (VRS), captioned telephosr@ise (CTS), and IP CTSee
Telecommunications Relay Services and Speech-eeBgervices for Individuals with Hearing and SeBsabilities, CG Docket

No. 03-123, Order, DA 0-1451, para. 2 (July 26, 200!

47 U.S.C. § 225(a)(3

Seed7 C.F.R. 8 64.604(c)(5)(iii)(E) (implementing 473JC. § 225(d))See generally Telecommunications Relay ServiceSpadc-to-
Speech Services for Individuals with Hearing andesp Disabilities CC Docket Nos. 90-571 & 98-67, CG Docket 03-1R8port and
Order, Order on Reconsideration, and Further Naifderoposed Rulemaking, 19 FCC Rcd 12475, 1247®%8&&s. 3-8 (June 30, 2004)
(2004 TRS Report & Ordg).

Purple Communications, Indgtition for Rulemaking to Clarify Part 64.601,setg. of the FCC’s Rules Regarding Telecommunicsition
Relay Services and Spe-to-Speech Services for Individuals with Hearingl &peech DisabilitiefAug. 12, 2009) Purple Rulemaking
Petition).

Purple Rulemaking Petitioat 15.

Purple Rulemaking Petitioat 11-14 (asking the Commission to adopt rules statiag T/RS calls by employees and contractors
compensable); -22 (asking Commission to adopt rules confirminglévefulness of certain outreach and marketing jirasj.



Federal Communications Commissior DA 09-208¢

3. The Commission’s rules provide that petitionsdoulemaking “which are moot, premature, repeditifrivolous, or which plainly do
not warrant consideration by the Commission magdrged or dismissed without prejudice to the paiir.”8 We dismiss pursuant to this rule
Purple’s contention that VRS calls among individuals whedeaf or hard of hearing are compensable by tine.FPurple requests in its inst
Petition that we “confirm” that VRS calls not invirhg a hearing individual are reimbursable undetisa 225 of the Communications Act. In
January 2009, however, nine VRS providers, inclgddivAmerica (now Purple), filed a petition for daeltory ruling seeking to expand under
Title I of the Communications Act the class of seeg compensable from the Fuad. Although the peiitis submitted reasons for doing so,
they accepted in the January 2009 filing that tben@ission currently does not allow compensatiorstwvices that enable individuals who are
deaf, hard of hearing, or speech disabled to conatewith each other via VR®. We find that Purpli@ing of a petition that contradicts
Purple’s own arguments in another pending procgedinders consideration of the inconsistent Petfiio a Rulemaking unwarranted on the
issue of VRS calls not involving a hearing indivadiu

4. We take this opportunity to reiterate and emeat® all providers that VRS calls not involvindnearing individual unambiguously ¢
notcompensable under current law. Section 225 of trarGunications Act defines “telecommunications redayvices” as “telephone
transmission services that provide the abilitydorindividual who has a hearing impairment or shéspairment to engage in communication
by wire or radio with a hearing individual . . .1’Although Purple asserts that the Commission has hieaconsistent” when discussing
whether deaf-only calls are reimbursablé,” in adaoce with the statute, the Commission has bean ttlat a call between two VRS users
who are both deaf or hard of hearing does not datesta compensable relay call. In fact, in theergtP-Based Relay Numbering Second
Report and Order and Order on Reconsideracited by Purple4 the Commission stated plainly thaint-to-point” calls, i.e., calls that
“permit persons with hearing disabilities to comrnwate directly with each other!3 between VRS usges“not relay calls, and thus

47 C.F.R. § 1.401(e
See Telecommunications Relay Services and S-to-Speech Services for Individuals with Hearing andegp Disabilities, CG Docket
No. 03123, Petition for Declaratory Ruling (Jan. 28, 2)(
Id. at 12 (asking Commission to issue declaratory gun“avoid[ ]” current situation in which calleetween VRS users are not
reimbursable)
47 U.S.C. § 225(a)(3
Purple Rulemaking Petitioat 14.
See generally Telecommunications Relay ServiceSpadc-to-Speech for Individuals with Hearing and Speech bilgaes , CG Docke
No. 03-123, Declaratory Ruling and Further Notice of Rregd Rulemaking, 21 FCC Rcd 5442, at 5447, pafa$2l(May 9, 2006);
Telecommunications Relay Services and Speech-ecBper Individuals with Hearing and Speech Disiilbs, CC Docket No. 98-67,
CG Docket No. 03-123, Order on Reconsideratiori@C Rcd 13140, 13141, para. 3, & 13149-50, pardJu§ 19, 2005)2004 TRS
Report & Order, 19 FCC Rcd at 12534, para 1
See Purple Rulemaking Petitiat 1¢-19.
Telecommunications Relay Services and Speech-eeB$ervices for Individuals with Hearing and SpeBisabilities; E911
Requirements for I-Enabled Servic€roviders, CG Docket No. 03-123, WC Docket No. @;1Second Report and Order and Order on
Reconsideration, 24 FCC Rcd 791, 793, para. 3 (D&c2008) (P-Based Relay Numbering Second Report and OrdeéiCader on
Reconsideratiol).

10
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13
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are not compensable from the Fund.” Indeed, ther@ission emphasized that establishing a relay etWéen two registered VRS users
would be “inappropriate.r” Further, the Commissiequires providers to verify whether a user is rating a point-to-point call before setting
up the call, in part to ensure that providers doestablish a relay call in such circumstancesalBinthe definition of VRS in the Commissian’
rules makes clear that VRS is a service that allegrsons with hearing or speech disabilities whosign language to communicate with voice
telephone userg Therefore, there is no Commission decision or mulghich the Commission has held that calls betwgensons who are de

or hard of hearing using sign language and a viademection are VRS calls compensable under se2fién

5. We do not address at this time the other isgaisad in thdPurple Rulemaking Petitionincluding whether certain practices identified
in the Petition are “lawful.2® We note, however, théhether specific conduct may be lawful, includoanpduct undertaken in the context of a
regulated industry like this one, turns not onlytba agency’s rules but also on applicable crimamal civil statutes. The Commission’s rules
assume good faith compliance with the Communicatidet and the law generally on the part of provédezeking compensation from the Fi
and therefore the rules do not establish, for@itexts, the parameters of what may or may noawéul. 20 Further, certain conduct of the sort
described in th@urple Rulemaking Petitiois currently the subject of a criminal investigatidherefore, we decline to address the other éssue
raised in the Petition for Rulemaking, which rempénding.

6. Accordingly, IT IS ORDERED that, pursuant to thehority contained in Section 225 of the Commatins Act of 1934, as
amended, 47 U.S.C. § 225, and Sections 0.141, 0a8611.401 of the Commission’s rules, 47 C.F.R0881, 0.361 & 1.401, thidrder IS
hereby ADOPTED.

7.1T IS FURTHER ORDERED that tHeurple Rulemaking Petitiols DISMISSED IN PART to the extent provided herein.
8.IT IS FURTHER ORDERED that th8rder be effective upon release.

9. To request materials in accessible formats (ssdbraille, large print, electronic files, or auflormat), send an e-mail to
fcc504@fcc.govwr call the Consumer & Governmental Affairs Burea(202) 418-0530 (voice) or (202) 418-0432 (TT¥his Order can also
be downloaded in Word and Portable Document ForRid$) at http://www.fcc.gov/cgb/dro/trs.html#order

' 1d.at 820, para. 65%ee also idat 821, para. 66 (“point-to-point communicationvibeen registered VRS users is not ‘telecommunication

relay servic’ as defined in section 2") (citing section 225(a)(3) of the Ac

Id. at 820, para. 6¢

47 C.F.R. 8§ 64.601(a)(26). In arguing that VRS<athong individuals who are deaf or hard of heaairgcompensable from the Fund,
Purple cites several Commission items that ref8iR8 enabling persons with a hearing or speectbitityeto communicate with persons
“who may or may not have such disabilitieBrirple Rulemaking Petition at 14 n. 4& no time, however, in the Commission’s
discussions of VRS has it stated that VRS is angtbither than a call between a person using ASLadmehring person. To the contrary,
as noted above, it has consistently stated that 84#S between persons with hearing disabilitiesraat compensabl

Purple Rulemaking Petitioat 1¢-22; see generallnote 6,supra.

See Publix Network Corporation; Customer Attendantt<; Revenue Controls Corporation; Signtel, Iremd Focus Group, LLCEB
Docket No. 0-149, Order to Show Cause and Notice of OpportupityHearing, 17 FCC Rcd 11487 (20C.

3
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FEDERAL COMMUNICATIONS COMMISSION

Catherine W. Seidel, Chi
Consumer and Governmental Affairs Bure



Exhibit 99.2

Before the
FEDERAL COMMUNICATIONS COMMISSION
Washington, DC 20554

In the Matter of

Petition for Rulemaking to Clarify Pe RM No.__
64.601 et sec. of the FC('s Rules
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Before the
FEDERAL COMMUNICATIONS COMMISSION
Washington, DC 20554

In the Matter of

Petition for Rulemaking to Clarify Pe RM No.
64.601 et sec. of the FC('s Rules
Regarding Telecommunications Re
Services And Spee-to-Speech Service
for Individuals with Hearing and Spee
Disabilities

N N e e N N N N N

PETITION FOR RULEMAKING TO CLARIFY RELAY RULES

Pursuant to Section 1.401 of the Federal Communit&ommission’s (“FCC” or “Commission”) rules, Rl Communications, Inc.
(“Purple”), a leading provider of communications\sees for deaf, hard-of-hearing, and speech-ingohindividuals hereby petitions the FCC
to initiate a rulemaking proceeding to clarify astengthen the agency'’s rules regarding telecomeations relay services and speech-to-
speech services for deaf, hard-of-hearing, andcspmepaired individuals?

l. | NTRODUCTION AND S UMMARY .

Next year will mark the 20 anniversary of the Angaris With Disabilities Act of 1990 (“ADA”). Amongtler things, this landmark
legislation was designed to enable deaf and hatteafing individuals to more fully participate imetmainstream of American society —
including employment — by making accessible thedeimunications services and

47 C.F.R. § 1.401
47 C.F.R. 8 64.60.et sec.
42 U.S.C. § 1210t sec.



opportunities that many hearing individuals takedianted4 Indeed, House Majority Leader Steny Hoye lead House sponsor of the ADA,
has stated that a “major focus of the ADA . . . waBnprove employment opportunities.”

Since the adoption of the ADA, the Commission fea®gnized its “central role in enforcing the regquients of the ADA,% which
mandates that the FCC “ensure that interstaterdgrabtate telecommunications relay services arged@, to the extent possible and in the
most efficient manner, to hearing-impaired and spampaired individuals in the United States.” Agramissioner Copps has recognized, the
availability of “telecommunications relay serviq@RS) that enable [deaf and hardfafaring individuals] to communicate by phone orewaidc
employers, doctors, family and friends” is “[e]sBahto the success of those with hearing disaédit 8

Purple respectfully submits that the Commissionles and interpretive rulings have fallen shorthef policy goals outlined by Congress
and the FCC. Procedurally, the FCC has not prontedba comprehensive set of rules governing deahandtof-hearing communications but
instead has issued periodic and sometimes contoaglideclaratory rulings.

47 U.S.C. § 22¢
“15th Anniversary of the Americans with Disabilgidct,” Press Release of Steny Hoyer, U.S. Houseepiresentatives (D-MD)
(July 26, 2005)
Telecommunications Relay Services and Sj-to-Speech Services for Individuals with Hearing andep Disabilities, Americans wi
Disabilities Act of 199CSecond Report and Order, Order on ReconsideratimhNotice of Proposed Rulemaking, 18 FCC Rcd 12879
2 (2003) “ 2003 TRS Second Report and Or").
47 U.S.C. § 225(b)(1
Concurring Statement of Commissioner Michael J.g8opelecommunications Relay Services and Speech-tecB@®rvices for
Individuals with Hearing and Speech DisabilitiMemorandum Opinion and Order, 21 FCC Rcd 8063 (2(“Copps Stateme”).

2



Unfortunately, these declaratory rulings have @@aincertainties that undermine the provision eff éad hard-ofiearing communications a
impair the FCC'’s ability to carry out its core sitatry responsibility under the ADA to ensure theltly services are available “to the extent
possible and in the most efficient manner” to dead hard-of-hearing consumets. The problem wagréezed by Commissioner Copps three
years ago

The lack of consistent, clear and fully transparelgs make it difficult for the Commission to adhmisiter the program accurately while at
the same time causing tremendous economic uncigrfainproviders who want to develop and implemiemsiness plans to serve the
hearing disabled. All this raises my biggest condbat, at the end of the day, it is the consumés will suffer perhaps because they do
not know that video relay service is available ecduse a provider chooses not to serve a commaitityether10

These problems remain today. While the TRS industntinues to mature, regulation has not kept up thie technological advances ¢
growing deaf and hard-of-hearing participationhia tvorkplace. Given these lingering uncertainties the importance of TRS to deaf and
hard-of-hearing Americansgt Purple respectfully eis that the Commission initiate a rulemaking pedking to clarify its TRS requirements
and to address remaining critical issues affedtiegTRS industry. With broad participation from theblic, the affected community, and the
industry, the Commission will be better able towweshat TRS is available to deaf, hard-of-hearamgl speech-impaired individuals as
envisioned by the ADAL2

47 U.S.C. § 225(b)(1
10 Copps Statement at 807
" There are presently several forms of TRS, includiaditional or text (TTY) based TRS, Speech-to€pe(STS), IP Relay and Video
Relay Service (VRS)See Telecommunications Relay Services and Spe&getxh Services for Individuals with Hearing apdegh
Disabilities, Declaratory Ruling, 20 FCC Rcd 1466, n.3 (20(“ 2005 Financial Incentives Declaratory Ruli”).
47 U.S.C. § 225(b)(1

12



Specifically, and as more fully detailed below, @@mmission should, at a minimum, adopt rules ddakress three specific ambiguities

created by its declaratory rulings. Firshe Commission should adopt rules clarifying graployees and contractors of TRS providers may
make TRS calls in the course of their employmehts practice is not specifically prohibited by tharent rules, and the ability to make TRS
calls is absolutely essential to deaf and hardeairing employees who want to participate fullyhia tvorkplace. However, the FCC’s various
pronouncements with regard to financial incentiteesake TRS call§ are ambiguous on this issue elhde broad reading of the prohibition
on TRS providers offering any financial incentieentake TRS calls could jeopardize TRS providersgpams to distribute free or subsidized
TRS-capable communications devices to deaf, hattkafing, and speech-impaired individuals. Segahd Commission should adopt rules
clarifying that reimbursement from the interstaRSTFund for the reasonable costs generated throudfirparty calls between deaf and hard-
of-hearing individuals and persons who may or matyhave such disabilities is permissibte. ThitHe Commission should adopt rules that
confirm the lawfulness of reasonable outreach aatketing practices to make all consumers, includintgrprise consumers, aware of TRS
availability. 15 These clarifying rules are critical help deaf and hard-of-hearing individuals comroaté and to open employment
opportunities for them.

13

14

15

The FCC'’s declaratory ruling broadly stated thabYiders seeking compensation from the Fund mayfiet consumers financial or
other tangible incentives, either directly or irditly, to make relay callsTelecommunications Relay Services and Speech-e:Bpe
Services for Individuals with Hearing and Speechabilities, Report and Order and Declaratory Ruling, 22 F@@ ®0140, 1 92
(2007) 2007 TRS Cost Recovery Declaratory RL" ).

As explained in Section infra , if the Commission wants to establish boundarfescoeptable use of mt-party calls by TRS provide
employees or contractors, Purple would support §@86 efforts.

The FCC concluded th*apart from attempting to generate additional dalig can be billed to the Fund, providers also matyuse ¢
consumer or call database to contact TRS usetslibying or any other purpose2007 TRS Cost Recovery Declaratory Rulifig95.
The FCC clarified that providers may contact uSassiong as it is for purposeslated directly to the handling of calfsbut providers
may not use “customer information obtained throtighprovision of federally-funded relay services’eingage in lobbying or advocacy.
Telecommunications Relay Services and Speech-exiS@®ervices for Individuals with Hearing and SipeBesabilities, Declaratory
Ruling, 23 FCC Rcd 8993, 11 9-10 (2008) (emphasigiginal) (“2008 Clarification Declaratory Ruling). But see Sorenson
Communications, Inc. v. FC, 567 F.3d 1215 (10th Cir. 2009) (vacating in |2007 TRS Cost Recovery Declaratory Ru).

4



Il. M isAPPLICATION OF T HE FCC’ sTRS R uULES C ouLD H AVE THE D ETRIMENTAL E FFECT OF P REVENTING TRS P ROVIDERS F ROM P
ROVIDING D EAF AND H ARD - OF -H EARING | NDIVIDUALS F REE OR S UBSIDIZED E QUIPMENT OR E LIMINATING D EAF AND H ARD - OF -H
EARING J OBS.

Throughout its implementation of Title IV of the ADthe Commission has emphasized several policigsat to achieving Congress’s
goals. The agency has found that: (1) public anweseis critical to the functional equivalence ofSIR (2) advanced TRS technologies should
be facilitated to increase functional equivalericand (3) TRS is crucial to the

*  See Telecommunications Relay Services and S-to-Speech Services for Individuals with Hearing andegjp DisabilitiesReport anc

Order and Further Notice of Proposed Rulemaking;@& Rcd 5140, 1 105 (2000)Z000 TRS Ordef) (“ It is crucial for everyone to t
aware of the availability of TRS for it to offeratiunctional equivalence required by the statuteThe lack of public awareness prevents
TRS from achieving this mandated objective from @ess<”).

See Telecommunications Relay Services and Spe&petxh Services for Individuals with Speech aratiHg Disabilities, Order on
Reconsideration, 20 FCC Rcd 13140, 1 20 (2002D05 TRS Order on Reconsideratidirffinding that “... the Commission has
recognized that Congress intended TRS to be awiegatervice that would encompass new developnieriechnology and meet the
needs of identifiable segments of the populatiopestons with hearing and speech disabilitieB&Jecommunications Relay Services and
Speech-to-Speech Services for Individuals with @paed Hearing Disabilities Declaratory Ruling and Further Notice of Proposed
Rulemaking, 21 FCC Rcd 5442, § 11 (20062006 TRS Declaratory Ruliriy (“VRS therefore provides a degree of ‘functional
equivalency’ that is not attainable with text-ba3&s by allowing those persons whose primary laggus ASL to communicate in sign
language, just as a hearing person communicate.g.,spoken Englisl”).

17
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employment of deaf and hard-of-hearing individug#But in recent years, in an apparent attempt twaiesthe size of the TRS Fund, the
Commission has issued sevedlhocdeclaratory rulings that have created uncertaintiasput Congress’s ADA objectives of functional
equivalency at riskt® Although Purple fully suppdite Commission’s goals to ensure that TRS fundsiaed for their intended purpose, the
Commission needs to address the unintended effezated by misapplication of these declaratoryhgdithat inhibit much-needed TRS
marketing and adoption practices.

For example, on the one hand, the FCC has recapttiz¢ a major goal of the ADA and TRS is to impr@mployment opportunities for
deaf, hard-of-hearing, and speech-impaired indafisld® On the other hand, the FCC'’s prohibition oaficial incentives, if interpreted to an
illogical extreme, could effectively both (1) proitiTRS providers from hiring deaf, hard-of- hegrimnd speech-impaired individuals in any
capacity that requires them to use TRS servicéseirourse of conducting their business, and @ipit TRS providers from distributing free

¥ See 2005 TRS Order on Reconsideratifr20 (“The Commission has also recognized Cosgotsar direction that Title IV and the TRS

regime are intended to further the goals of un&eservice by bringing persons with hearing anceshalisabilities into the
‘telecommunications mainstream’ and facilitatingitheducational and employment opportunities8e also 2006 TRS Declaratory
Ruling, 1 3 (“Congress . . . found TRS necessary to geithe gap between the communications-impaireghelee user and the
community at large,” and emphasized that to ‘pgodite actively in society, one must have the apibitcall ... business[es] and
employer’.”)(internal citations omitted

2005 Financial Incentives Declaratory Rulin@006 TRS Declaratory Ruling2007 TRS Cost Recovery Declaratory Ruli2§08
Clarification Declaratory Ruling.

See, e.g., 2003 TRS Second Report and Qf8r(“For persons with hearing and speech disigisil these initiatives mean being able to
‘get connected,’ so that they may participate fillghe economic and social fabric of American,liiew shaped by the
telecommunications revolution and information ).

19
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or subsidized TRS-capable communications devicegab, hard-of-hearing, and speech-impaired indi&isl.2! Such an interpretation is
inconsistent with Congress'’s intent to provide deafd-of-hearing, and speech-impaired individaalsess to “functionally equivalent”
telephone servicé2Moreover, the Commission itself has not interpretedprohibition on financial incentives broadlyal circumstances. Fi
example, the Commission accepts the practice ofighrg free or subsidized equipment (arguably a@ilsle incentive) to TRS customers, so
long as that equipment may be used with any proviéi&he result of the uncertainty is to deter sasito deaf, hard-of-hearing, and speech-
impaired individuals, the very population the ADA\meant to protect.

Further uncertainty has been created by the Conpnissconfusing approach to contacting customeh& Tommission has emphasized
that everyone must be “aware of the availabilityf BS for it to offer the functional equivalence uggd by the statute?* In addition, the
Commission has found that public awareness an@acirincludes educating consumers about the ailiylali new features and technologi
2Though the Commission

21

2007 TRS Cost Recovery Declaratory Ru, 1 92.
?  Sucha reading would also contradict the I's own policy of accommodating its own employeeswlisabilities.SeeFederal
Communications Commission, Section 504 Programsc8viies Accessibility Handbook, 2d Edvyailable at
http://hraunfoss.fcc.gov/edocs_public/attachmat€Z-285310A1.doc
The Commission accepts the provision of free eqeitnso long as the use or possession of equipmeeteipt of different or upgraded
equipment is not conditioned on the consumer matetay calls. Se2007 TRS Cost Recovery Declaratory Rulifigo4;2006 TRS
Declaratory Ruling.
2000 TRS Orde, 1 105.
See Telecommunications Relay Services and Spe&petxh Services for Individuals with Speech aratiHg Disabilities, Report and
Order and Further Notice of Proposed Rulemakingz@8 Rcd 11591, 1 91 (2008)2008 Ten-Digit Numbering TRS Ord#gr
(recognizing the need for “significant outreacloet§ both by providers and by the Commission” taede consumers during the
transition to a ten-digit numbering systefg¢lecommunications Relay Services and Speech-eelSServices for Individuals with
Hearing and Speech Disabilities,-Enabled ServicesReport and Order, 22 FCC Rcd 11275, 1 43 (20@gu(ring interconnected VolP
providers to conduct ongoing education and outrgaograms that publicize the availability of 71Tess to TRS in a manner reasonably
designed to reach the largest number of consunoasihge).

23

24
25



recognizes that a provider may directly contact TR&rs to “provide technical support for TRS prddwr services used by a consumés,” the
Commission’s declaratory rulings otherwise restitiet most effective outreach practic€s. The Conioriggquires carriers to reach out to
consumers through advisories on their websitesnptional materials and carrier billing inse®&, buth mechanisms are unlikely to
publicize the availability of TRS “in a manner reaably designed to reach the largest numbers cfucoars possible2As discussed below
Section V, it makes little sense to preclude TR&joters from reaching their customers in the méfscéve way possible, for example, by
using outreach awareness campaigns and educasigebses, schools, and agencies as to the useSoforReaf and hard-of-hearing
customers, clients, patients, and students. Indbedstruggles TRS providers and, in particulaiRéfay providers have encountered
implementing the mandatory 10-digit number regi&ire— despite a multitude of efforts using varionedia — demonstrate the difficulty of
TRS outreach generally. The Commission should fecuenhancing outreach options, not arbitrarilystocting them.

¢ 2008 Clarification Declaratory Rulin, 9.

?’ See 2005 Financial Incentives Declaratory Rul; 2006 TRS Declaratory Rulir; 2007 TRS Cost Recovery Declaratory Ruling; 2
Clarification Declaratory Ruling.

% 2008 Ten-Digit Numbering TRS Ordef 90; 47 C.F.R. § 64.601(c)(3) (requiring outtesia telephone directories, periodic billing
inserts, and directory assistance servic

® 47 C.F.R.§64.601(c)(3



Moreover, further clarification by rulemaking isalappropriate in light of the Tenth Circuit’s ratdecision requiring the FCC to
“vacate the restriction on using customer datélédabying and other purposes™ based on First Anmardt grounds®® The Commission shou
revisit its rules to ensure that any restrictiores“@o more extensive than necessary” to senviatigsest as required by the coutt.

Without further clarification, TRS providers wiletunable to make TRS a truly functionally equivatetephone service as envisioned by
Congress. Section 225 and the Commission’s ruksterconfusion for providers and consumers becautseach and marketing practices are
not directly addressed. The Commission has touohetiese issues only through declaratory rulingsltck the benefits of full public
participation associated with notice and commeletmaking. The resulting lack of clarity has chilleavider outreach, including core First
Amendment speech, to consumers and therefore deaiedble services to deaf, hard-of-hearing, am@sp-impaired segments of the
population.

Ill. T HEFCC SHouLD | NITIATEA R ULEMAKING T 0 A DDRESSC RITICAL TRS | ssUES INAC OMPREHENSIVE M ANNER | NO RDERT 0B
ENEFIT FROM P uBLIC C OMMENT .

TRS industry outreach and employment practicesaffet only the industry, but the availability afnfctionally equivalent telephone
services to deaf, hard-of-hearing, and speech-iregandividuals. As the Commission has recognimme tand again,duidance from the coul
indicates that issues of general applicabilityragre suited to rulemaking than to adjudicaticd.” dfas the Commission recognized, “a
rulemaking proceeding is generally, a

% sorenson Communications, Inc. v. F, 567 F.3d 1215 (10th Cir. 200¢

% 1d.at 1223,

% Applications for License and Authority to Operatghe 215-2175 MHz Band WT Docket No.-16 Petitions for Forbearance Under -
U.S.C. 816Q Order, 22 FCC Rcd 16563, 1 28 (2007) (cithetional Small Shipment Traffic Conf. v. ICZ25 F.2d 1442, 1447-48 (DC
Cir. 1984) (“Trial-like procedures are particuladppropriate for retrospective determination ofc#fipefacts ... [while] [n]otice-and-
comment procedures... are especially suited tametang legislative facts and policy of generalpgpective applicability.”))see also
Amendment of the Commis<’s Rules Regarding Maritime Automatic IdentificatiBystemsReport and Order and Further Notice of
Proposed Rulemaking and Fourth Memorandum OpinmghGrder, 21 FCC Rcd 8892, 1 43 (2006) (findind graceeding by
rulemaking rather than adjudication was in the jouibterest because the issues determined would ageneralized effect within the
service).



better, fairer and more effective method of implativgy a new industry-wide policy” than aael hocand potentially uneven adjudications in
isolated proceeding® The statutory language dfi@e225 also supports the use of rulemakings ottarsmaffecting the TRS fund.
Section 225(d)(1) mandates that the Commissiorstpilee regulations to implement this section” anavwles a non-exclusive list of topics
upon which Commission must issue rufds. By engagimgtice and comment rulemaking, the Commissidhexpose its regulations to
“diverse public comment” that “ensures fairnesaffected parties.s

% Amendment of Parts 2 and 25 of the CommissionssRalPermit Operation of NGSO FSS Systen-Frequency with GSO ar

Terrestrial Systems in the Ku-Band Frequency RaAgeendment of the Commission's Rules to Authoulzsi@ary Terrestrial Use of
the 12.2-12.7 GHz Band by Direct Broadcast Sa¢ellitensees and Their Affiliates; and Applicatiofi8roadwave USA, PDC
Broadband Corporation, and Satellite Receivers, tadProvide A Fixed Service in the 1-12.7 GHz Band Memorandum Opinion and
Order and Second Report and Order, 17 FCC Rcd 36248 (2002) (citations omittec

47 U.S.C. § 225(d)(1"That section instructs the Commission to adoptlegguns implementing section 225, including regiolias
‘establish[ing] functional requirements, guidelinead operations procedures for [TRS],” as welinasdatory ‘minimum standards’
governing the provision of TRS2008 Ten Digit Numbering Ordel] 15. Further, the FCC found that its rulemaldanghority in 225
encompassed authority to assign -digit based numbering systeld ., 1 17.

Sprint Corporation v. FC(, 315 F.3d 369, 373 (D.C. Cir. 2003) (citations gundtation marks omitted
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IV. T HEFCC’ sP ROHIBITION ON F INANCIAL | NCENTIVES C ANNOT E XTEND TO F REE OR S UBSIDIZED E QUIPMENT OR TRS PROVIDER E
MPLOYEES OR C ONTRACTORS E NGAGED IN A PPROPRIATE B USINESSU SE.

As the Commission has recognized, “TRS is a ctitimal for employment” for deaf, hard-of-hearingidaspeech-impaired individuaps.
The unemployment rate of the deaf community has begorted as high as 60 percént. If such indivgloannot communicate by telephone,
their ability to compete and succeed in today’'srjudrket is functionally eliminate@ The FCC ha®aisted that “[iijmproving the quality of
TRS will enhance employment opportunities for peopith hearing and speech disabilities and mayritnrte to a decrease in their
unemployment rate?® Indeed, Commission Rule 64@@dires that TRS providers use Communicationsséesis “familiar [ ] with
hearing and speech disability

% Telecommunications Relay Services and Speech-ecBper Individuals with Hearing and Speech Disiiibi , Report and Order and

Notice of Proposed Rulemaking, 15 FCC Rcd 5140(2D00).See alsdob Accommodation Network, Accommodation and Coanée
Series: Employees with Hearing Loasailable athttp://www.jan.wvu.edu/media/Hearing.html (notifgt employers can accommodate
telephone communication in the work place by makiagous forms of TRS available to employees wigating loss)

Net Sign News, Unemployment Rates in the Deaf ConitpLavailable athttp://www.netsignnews.com/Opinio-
_Discussion/Unemployment_Rates_In_The_Deaf Commyohip;see alsdJnited States Department of Labor, Bureau of Labor
Statistics, New monthly data series on the employrdata of people with a disabilitstyailable at
http://www.bls.gov/cps/cpsdisability.htm (“In JuBB09, the unemployment rate of persons with a disatvas 14.3 percent, compared
with 9.5 percent for persons with no disabilityt sBeasonally adjuste”).

Restrictions on the use of TRS in the workplacaiy company would force such company to weigh tstscassociated with increas
interpreting staff to enable accessibility for hegror deaf employees. Because interpreting stedhacommand average annual salarit
excess of $70,000 per year, restrictions on thetmsst and more effective communications optioliRS may cause employers to seek
to evade having to make accommodations under th&’@\Bxception for “undue financial hardship.” Thixy, restricting TRS use, the
Commission may actually inadvertently cause thg discrimination that the ADA intends to preve

2000 TRS Orde, 1 7.

37
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cultures, languages, and etiquetté.” Purple takeset Commission goals seriously and employs huadriedeaf and hard-of-hearing
employees and independent contractsrs. In Purplasrience, deaf and hard-of-hearing employeed @xogany areas within the company,
including operational management, customer cacgymt development and engineering, and outreachded that they have access to the
same communications tools available to hearing eyegs. These employees communicate in the samedga@s Purple’s customers and
understand the types of products and servicesadkeir the deaf and hard-of-hearing community. Tleesployees also improve Purple’s
efficiency because they communicate point-to-puwiith deaf customers, thereby eliminating the needrfterpreters in the field and over the
phone system, thus decreasing the need for 7RS.

Though the Commission’s prohibition on financiaténtives is best interpreted not to cover employdesuse TRS in the course of
business operations, Purple requests that the Cssiamiadopt rules that codify this point. As atighimatter, TRS providers’ employees are
not ordinary “consumers” within the meaning of @mmission’s prohibitior®3 To find otherwise wouldlettly contradict the purpose of the
ADA as a whole to “provide a clear and

40

47 C.F.R. § 64.604(a)(ii
“ Asanew entrant competing against a dominant geowaf TRS services, Purple has a significant fieedmployees who are “familiar
[ ]with hearing and speech disability cultudesiguages, and etique” Id .
Purple’s preliminary analysis of the aggregatectemunications usage of its employees and contast@mgests that hearing staff use
the public telephone network more than three to fiones as frequently as its deaf and hard-of-hegastaff or independent contractors
use TRS Fund reimbursable services. This dispariipie to a deaf person’s substantial use of conations made on a point to point
basis to another deaf or h-of-hearing person over broadband connections thabtimour TRS Fund reimbursable charc
The Commission prohibits providers from “offer[inggnsumerdinancial or other tangible incentivesSee 2007 TRS Cost Recovery
Declaratory Ruling T 92 (emphasis addet

42
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comprehensive national mandate for the eliminadiodiscrimination against individuals with disab#is” 44in light of Congress’s finding that
“discrimination against individuals with disabié8 persists in... employment$’ Indeed, any rule gridihig (or even limiting) the employees
of TRS providers from utilizing TRS services in ttwurse of their employment would have the anonsaédtect of penalizing TRS providers
for hiring employees from the very population tlsgyve and thus preventing TRS providers from affgfunctionally equivalent
“technological services currently offered to nomadlied [employees] . . . to [employees] with distibg” when “it is technologically feasible to
do so0."46 What is more, use of TRS is a civil rigesijned to remedy discrimination against deaf, {odiidearing, and speech impaired
individuals. Prohibiting (or limiting) TRS in theawkplace, however, discriminates against deaf amd-bf-hearing individuals by not allowing
them to use the same communications tools thatrfgeamployees use daily. The Commission shouldesttict this right in the absence of the
most compelling of reasons and only if such restms are permitted under the ADA.

If the Commission wants to establish boundariescoeptable use by employees or contractors, Pwquléd support such FCC efforts.
However, just as the Commission does not resttictracarriers’ employees from using services sugggldoy the Universal Service Fund, it
should similarly refrain from such a restriction thie employees of TRS providers, or put any urifanden or scrutiny on deaf and hard-of-
hearing employees.

44

45 42 U.S.C. §12101(b)(1

Id. §12101(a)(3)
“ 2003 TRS Second Report and Or, { 8. This result is particularly inappropriatettie TRS industry, where deaf and t-of-hearing
employees are best situated to interact with dedfrerd-of-hearing customers and participate irdéheelopment of new TRS
technologies and service

13



V. T HE C oMMISSION SHOULD E XPLICITLY STATE T HAT | TSR ULES A LLOW R EIMBURSEMENT FROM THE | NTERSTATE TRS F UND FOR
THE R EASONABLE C 0STSG ENERATED T HROUGH M ULTI -P ARTY C ALLS B ETWEEN D EAF AND H ARD - OF -H EARING | NDIVIDUALS
AND P ERSONSW HO M AY OR M AY N OoT H AVE SUCH D ISABILITIES .

Full implementation of the anti-discrimination gealf the ADA47 commands that the Commission adogtsrtihat specifically confirm
that reimbursement from the interstate TRS Fundhereasonable costs generated through multi-pariference calls between deaf and hard-
of-hearing individuals and persons who may or matyhave such disabilities (hereafter “multi-pargfig”) is allowed. To be sure, the
Commission has been inconsistent when discussimgh#hmulti-party calls and deaf-only calls arenteursable. We understand, for example,
that a representative from the Inspector Gene@ifige of the FCC recently opined that deaf-onlyltiaparty calls were not reimbursable. This
conflicts, however, with the goals of the ADA ate tCommission’s own conclusion — which it has rége#or close to ten years — that “TRS
enables persons with hearing and speech disabildieommunicate by telephone with persons who onayay not have such disabilities .” 48
Undeniably, to provide the deaf and hard-of-headoagnmunity equivalent access to communicationsigeswnecessitates additional
Commission action in this area. The hearing comtyuelies heavily on multi-party calls —

47

42 U.S.C. §12101(a
* 2000 TRS Ordey{ 2 (emphasis added). The Commission made #tisrsent as early as 19%ee‘Common Carrier Bureau Reminds
All Common Carriers of Their Obligation to Providecess to Their Telecommunications Services Viad@inmunications Relay
Services,” Public Notice, 15 FCC Rcd 9916, 1 1 (BQreau 1999). The Commission most recently raliéel this statement in 2008ee
In the Matter of Global Crossing Telecommunicatidns., Notice of Apparent Liability for Forfeiture, 230€ Rcd 6110, T 4 (200¢
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both with hearing and deaf individuals — to sat@y-to-day business requirements. To ensure fumaitiequivalency, the Commission should
adopt rules that confirm that the ADA permits thenbursement of multi-party VRS calls, regardlelsa/loether a hearing individual is on the
call. 4 Failure to issue such rules will further obst the disabled community’s integration into thainstream workplace.

The Commission must look to the principles undedythe ADA to determine how to treat multi-partyigaThe purpose of Title IV of
the ADA is to further the “goal of universal semiby providing to individuals with hearing or speelisabilities telephone services that are
functionally equivalent to those provided to indivals without hearing or speech disabilitiedMore specifically, the Commission has stre:
that “TRS is a critical tool for employment” and‘ffeople with hearing or speech disabilities caromrhmunicate by telephone, their ability to
compete and succeed in today’s job market is taneat. "5 The Commission also has remarked that ‘figj@ible to place a phone callto . . .
receive training . . . and to advance one’s cateeugh formal and informal networks depends largel one’s ability to communicate with
many different individuals and entities? To thisde the Commission has stressed that “[iimprovirgduality of TRS will enhance
employment opportunities for people with hearing apeech disabilitiess3

* The litmus test for reimbursement should focus tiether the use of VRS is necessary for functiogaivalency and required to satis

day-to-day business requirements; whether or not a hepergpn is on the call does not affect these stdac
Telecommunications Services for Individuals wittafiteg and Speech Disabilities, and the Americarth Wisabilities Act of 199,
Report and Order and Request for Comments, 6 FQIABS7, § 2 (1991

2000 TRS Orde, 1 7.

Id.

Id.

50
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Here, functional equivalence mandates that the Giesiom reimburse all multi-party calls equally. TBemmission already requires that
TRS providers offer “three-way calling functionglitwhich the FCC defines as a “TRS feature thkved more than two parties to be on the
telephone line at the same time with the CA.” Tgrisvides hearing individuals complete freedom ttidte and participate in reimbursable
multi-party calls with deaf and hard-of-hearingiinduals. In addition, the Commission has recogaitteat hearing-only multi-party calls have
“long been available to voice telephone use¥s.” gxiant with the ADA, functional equivalence marmdathat the deaf and hard-of-hearing
community also be able to participate in multi-paralls without regard to whether hearing persaesoa the call?¢ In the TRS industry, multi-
party calls are a crucial component to employeeessg— regardless of whether the calls involveihggarticipants. By adopting rules that
protect these calls, the Commission will fulfi iBection 225 mandate to ensure that deaf anddfidrearing individuals are able to thrive in
their jobs and not fall victim to discriminationdsise of communications barriers.

54

47 C.F.R. 8 64.601(a)(2%see alsi47 C.F.R. § 64.604(a)(3)(vi)(3“TRS providers are required to provide . . . [t]-way calling
functionality”).
2003 TRS Second Report and Or, 1 72.
The Commissio’'s failure to address this specific issue does rextlpde the Commission from confirming now that ti-party VRS call:
are reimbursable forms of TRS. Indeed, the ComimisBas explained that “[flunctional equivalencebig nature, a continuing goal that
requires periodic reassessment” because the “agezdsing availability of new services and the tigwaent of new technologies
continually challenges us to determine what spes#irvices and performance standards are necdesamgure that TRS is functionally
equivalent to voice telephone serv” Id ., T 4.

55
56
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Purple also submits that multi-party calls with tiplé video interpreters (“VIs”) are critical to guring robust discussions among
employees in this complicated industry. Without V&pabilities — including the ability of VIs to conunicate with each other on a muptsty
call — call participants are unable to interacaiproductive way with other members of a multi-padll. Further, Purple’s conclusions are
consistent with the Commission’s previous statenttgmitas “three-way calling matures to providingtiquarty conference calling, there may
be instances where more than one CA is necess$amethnology has evolved and made multi-party VR& @ateality. Given this — and the
fact that such calls are critical to the successeaff and hard-of-hearing employees — the Comnmisgtiould confirm in industryide rules the
the use of multiple Vls is appropriate for multifyacalls. If technology evolves to make these sitdemehow unnecessary, the Commission
may revisit this issue at that time.

Leaders in Congress have already expressed supptine above interpretation of Section 225. Int f&epresentative Edward Markey
(D-MA) — former Chair of the House SubcommitteeTalecommunications and the Internet — recently esged strong support for permitting
reimbursable multi-party calls under Section 22%hieWintroducing the 2008 “Twenty-First Century Coumications and Video Accessibility
Act,” Representative Markey explained that his talarifies that TRS services are intended to eashat people who have hearing or speech
disabilities can use relay services to engagenuotfanally equivalent telephone communication véithother peoplenot just people without a
hearing or speech disability 58

57

58 2003 TRS Second Report and Or, § 74.
21st Century Communications and Video Accessibiligt,AH.R. 6320, 110th Cong. (June 19, 2008) (Intobdiy remarks of H. Rep.
Edward Markey (I-MA)) (emphasis added
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To the extent that the Commission believes thati®@e@25 limits its authority to reimburse VRS piders for all multi-party calls,
including deaf-only multi-party calls, Title | praes “ample authorityto accomplish the same objective. Less than aggayrfor example, tt
Commission employed its “ample authority” pursuantitle | to regulate deaf-only point-to-point lsab® The Commission stated that
facilitating point-to-point calls between Interfmsed TRS subscribers “furthers the purposes tibse225,” which ‘tlirects the Commission
ensure that relay services are availalile §rder to carry out the purposes establisheceusdction 1, to make available to all individualshe
United States a rapid, efficient nationwide comnsation service, and to increase the utility of tddlephone system of the Nation®® The
Commission noted that Section 225 contains a “d&gement][ ] from Congress that it intendedpes with disabilities to have tlidlest
possible accesto the Nation’s communications

* " Telecommunications Relay Services and Speech-eeBs®ervices for Individuals with Hearing and SpeBisabilities, Second Report

and Order and Order on Reconsideration, 24 FCC/R&d 11 65-67 (2008). The Commission explained“fadcillary jurisdiction may
be employed, in the Commission’s discretion, whéle T of the Act gives the Commission subject reajtrrisdiction over the service to
be regulated and the assertion of jurisdictiomégsonably ancillary to the effective performantfts] various responsibilities.” As we
concluded in thénternet-based TRS Ordethe Commission has subject matter jurisdictioardaternet-based TRS services, a form of
‘interstate communication by wire or radio.” Andjtéring that providers facilitate point-to-pointramunications between persons with
hearing or speech disabilities is reasonably ayillo the Commission’s responsibilities in seveits of the Act — sections 225, 255,
and 1” Id . (citing United States v. Southwestern Cable, 392 U.S. 157, 1+-78 (1968).

Id . (quoting 47 U.S.C. § 225(b)(1

60
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system.”! Thus, the Commission required that VRYigers facilitate deaf-only point-to-point calls'®serve[ ] these goalsé? Here, the
Commission could, to the extent necessary, empogricillary jurisdiction because multi-party call® needed to provide the deaf and hard-of
hearing community with theftllest possible access the Nation’s communications system.” Without adcess to the benefits of multi-party
call functionality, the deaf and hard-of-hearingncounity cannot participate in the business world fanctionally equivalent way to hearing
individuals.

Accordingly, the Commission should adopt rules parg to Section 225 and the FCC's ancillary judidn that confirm that minutes
generated through multi-party calls between dedftreard-of-hearing individuals and persons who mayay not have such disabilities are
reimbursable from the interstate TRS Fund.

VI. T HE FCC SHouLD A boPT R ULES T HAT C ONFIRM T HAT R EASONABLE O UTREACH P RACTICES T 0 M AKE C ONSUMERS A WARE OF
TRS AREL AWFUL .

That the ADA and the Commission’s rules providedommunications services for the deaf and hardeaiihg is not a secret and should
not be treated by the Commission as if they weseth® FCC has recognized, “outreach is an issuecofring and serious importance for TRS
users.”3 This is because those who rely on TRSdoess to the nation’s telephone

61
62

Id.

Id . The Commission also noted that “section 1 itskHrges the Commission with making available ‘safapossible, tall the people ¢
the United States . . . a rapid, efficient, Natiide . . . wire and radio communications servic&Id . (citing 47 U.S.C. § 151 (emphasis
added)). Confirming the allowance of multi-partyleamong a group of deaf participants confirmsRE@’s mandate to make
communications available “ all the people”

Telecommunications Relay Services and Sj-to-Speech Services for Individuals with Hearing andegp DisabilitiesReport anc
Order, Order on Reconsideration, and Further Natfd@roposed Rulemaking, 19 FCC Rcd 12475, 1 964!
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system, and thereby for access to family, frieads, businesses, gain little from the mandate &€ T¥ if persons receiving a TRS call do not
understand what a relay call is. Without such am@ss, persons receiving a call may simply not thkecall.64 It also is paramount that those
who desire to call a deaf, hard-of-hearing, or shempaired person are aware that they can easifodhrough TRS. In addition, the FCC has
acknowledged the importance of outreach to makswoers aware of updated features and technoldglesither, making businesses aware
of how TRS can work at their companies will encaeranore employment of deaf, hard-of-hearing, ameep impaired individuaks and will
help those businesses better serve deaf, hardaniilge and speech-impaired customérs. Indeed, attieersal service programs mandate
“advertising” of the supported services as a coowliof servicess

Given the current state of confusion regarding eppate TRS outreach practices and the pendinghT@mtuit remand on use of

customer data, the FCC should initiate a rulemaking

64

65

66

67

68

It is Purplé s experience that a high percentage of TRS calisitate prematurely because the hearing party hapgkie to his or he
unfamiliarity with TRS.

2000 TRS Order{ 105. (“We also note that, as we have determiinagdT RS includes services other than traditidia-based relay
service, outreach efforts should now include infation about these relay services as V').

A Department of Labor study conducted earlier yt@ar revealed that once an employer hires one pevib a disability, it is much moi
likely to hire other people with disabilities. Uait States Department of Labor, Office of Disabilityployment Policy, ODEP News
Release [01/01/2009], Findings of most extensivpleyer survey ever on people with disabilities asked by U.S. Labor Department’s
Office of Disability Employment Policyavailable athttp://www.dol.gov/opa/media/press/odep/archivefi@®90011.htrr

The FCC granted $1.1 million to Communication Seg\for the Deaf, Inc. to manage a DTV Help Centerdiaf and hearii-impaired
individuals. The DTV Help Center utilized TRS, angasther technologies, to assist thousands of dehhard-ofhearing consumers w
the DTV transitionSe€'CSD, FCC Extends CSD’s DTV Contract Until June”3vailable athttp://www.c-s-d.org/default.aspx?
pageid=494

See, e.g47 C.F.R. § 54.201(d)(2
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proceeding that will adopt rules allowing for effige outreach and consumer awareness. In partjdhia=CC should adopt rules clarifying
that the following marketing practices are lawful:

. Advertising via email, the Internet, print publiiats, trade shows, and brochur

. Organizational sponsorships such as trade shows$jrterest organizations, and conferences, pravidat no specific conditions
are imposed regarding the use of Tl

. Surveys regarding the use of TRS both online -person, provided that participants are given neritiges to use TR¢

. Education and awareness campaigns related to TiviBeseand features, including new services antlifea, consistent wit
provider obligations to perform outreax

. Training businesses on how to use TRS and how t& with and hire deaf, ha-of-hearing, and spee-impaired employee:!
provided that no specific conditions are imposeghrding the use of TR:

. Providing business customers with TRS equipmentjiged that no conditions on use of TRS are impc

. Retention of third party companies to perform ocatteobligations, provided that payments for thégerance of outreach services
are specifically targeted towards measurable resuitl not use of TR:

. Compensation to independent representatives wHorpeputreach activities, provided that such consagion is based on
performance and not use of TF

. Providing Internet connectivity and equipment taibesses, schools and consumers, to ensure addltioress for the deaf a
harc-of-hearing communityse

. Providing consulting services to businesses, sshamll agencies on the use of VRS services andragoige.g., IT and firewall
issues, codes of conduct, et

Through rules that confirm the lawfulness of thea&each practices, as described in Appendix A, PR&iders will be able to fulfill their
outreach obligations in a meaningful and effective

® " In this connection, the Commission should takeamgortunity to confirm that the widespread indugtrgictice of requesting a consur

to make a test call to ensure equipment is propestgalled and operational, or to diagnose a cativigcissue, is not contrary to the rul
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manner’ As such, the Commission will fulfill its ndate to ensure that all deaf, hard-of-hearing,spegch-impaired individuals in the
United States have access to a functionally egemntaelephone service. Further, by cementing thitineacy of these practices, the
Commission will provide smaller VRS providers thgportunity to increase their presence and compedm industry that historically has been
dominated by one aggressive competitor with a Bt VRS market share. In turn, consumers walpréhe benefits of increased competit
including more advanced services and technologidsraproved customer support.

VII. CONCLUSION

For the foregoing reasons, the Commission shottidt@ a rulemaking proceeding to address varioitical issues affecting the provisi
of TRS.

Sincerely,

Daniel R. Luis, CEC

Kelby N. Brick, V.P. Reg. & Strategic Polic
Michael J. Pendergast, General Coul
Purple Communications, In

773 San Marin Drive, Suite 22:

Novato, CA 9494!

Robert L. Petti

Thomas J. Navil

Wiley Rein LLP

1776 K Street, NV

Washington, DC 2000

Counsel to Purple Communications, |

° Although VRS use continues to increi— as hoped for by the AD~ nationwide penetration remains lo
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Appendix A — Proposed Rules

To address the issues discussed in the PetitioRiftamaking, Purple proposes the following newisad4.614 of the rules as follows:

§ 64.614 TRS Unfair Marketing Practices.

(a) No provider of TRS or any of its agents mayag®in any program that involves the use of ang tyffinancial or other
incentive, either directly or indirectly, to encage or reward a consumer for placing a TRS caltwiNbstanding the foregoing, (i) an
employee or contractor of a TRS provider may comigaia by TRS for appropriate business purposes(igraiprovider of TRS may
provide equipment and related services to a consatrgediscounted price or free of charge or subsifj provided that the offering of
such equipment and the consumer’s use or possesssoich equipment is not conditioned on the coreststhoice of default TRS
provider or on any minimum usage amount.

(b) No provider of TRS or any of its agents maytecha consumer and require, request or suggeshiénaonsumer make relay
calls. Notwithstanding the foregoing, TRS provideray engage in marketing and consumer outreacht®ffocluding the following:

(i) Advertising;
(ii) Organizational sponsorships, provided thatoaditions are imposed regarding the use of TRS;
(iii) Consumer surveys, provided that participaants offered no incentives, either directly or iedity, to use TRS;

(iv) Education, awareness and outreach campaigalsiding retention of third parties to conduct seampaigns, provided
that compensation of third parties is not relatethe use of TRS;

(v) Training both individuals and businesses onuse of TRS, provided that no conditions are imgoggarding the use of
TRS; and

(vi) Asking a consumer to make a test call to eashat an installation has been done properlynsuee that a service
problem has been remedied, or to help diagnosécsguwblems



